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PART | - INTRODUCTION'
1. The Imperial and RBH Monitors jointly bring this motion for a partial lift of the Stays of
Proceedings (as defined below) to facilitate a critical step in the implementation of the CCAA

Plans.

2. As this Court is well aware, these CCAA Proceedings were precipitated by the Quebec
Superior Court of Justice rendering a $13.5 billion-plus judgment against the Tobacco Companies

on May 27, 2015 in respect of two class actions (the “Quebec Judgment”).2

3. In connection with the appeal of the Quebec Judgment, ITCAN and RBH deposited
approximately $758 million and $226 million, respectively, as security (the “Cash Security

Deposits”) pursuant to an October 27, 2015 Order of the Quebec Court of Appeal.®

4. The CCAA Plans of all three Tobacco Companies in these coordinated CCAA
Proceedings require that (i) the Cash Security Deposits be released from the Quebec Court of
Appeal; (ii) the funds form part of the Upfront Contributions of Imperial and RBH; and (iii) the funds

be deposited into the Imperial and RBH Global Settlement Trust Accounts prior to or at the

L This Factum is jointly filed by (i) FTI Consulting Canada Inc. (“FTI") in its capacity as Court-
appointed monitor of Imperial Tobacco Canada Limited (“ITCAN”) and Imperial Tobacco Company
Limited (together with ITCAN, “Imperial”); and (ii) Ernst & Young Inc. (‘EY”) in its capacity as
monitor for Rothmans Benson & Hedges Inc. (“RBH”), in the above-captioned coordinated
proceedings (the “Proceedings”) under the Companies’ Creditors Arrangement Act, R.S.C., 1985,
c. C-36, as amended (“CCAA”). Deloitte Restructuring Inc. in its capacity as monitor for JTI-
Macdonald Corp. (“JTIM”) does not join this Factum. JTIM, Imperial and RBH are collectively
referred to as the “Tobacco Companies” or “Applicants”. Capitalized terms not defined herein
have the meanings given to them in the Notices of Motion of the Imperial and RBH Monitors dated
June 11, 2025 or the third amended and restated plans of compromise or arrangement in respect
of Imperial and RBH dated February 27, 2025 (the “Amended CCAA Plans”). References to the
“CCAA Plans” in this factum refer either to the initial plans of compromise or arrangement in respect
of Imperial and RBH dated October 17, 2024 or the Amended CCAA Plans, as the context requires.

2 FTI Pre-Filing Report of the Proposed Monitor dated March 12, 2019 (“FTI Pre-Filing Report”) at
para. 46; EY Pre-Filing Report of the Proposed Monitor dated March 22, 2019 at para. 46 (the “EY
Pre-Filing Report”).

3 FTI Pre-Filing Report at para. 47; EY Pre-Filing Report at para 47.



https://cfcanada.fticonsulting.com/imperialtobacco/docs/Imperial%20Tobacco%20Pre-Filing%20Report.pdf
https://documentcentre.ey.com/api/Document/download?docId=28319&language=EN
https://cfcanada.fticonsulting.com/imperialtobacco/docs/Imperial%20Tobacco%20Pre-Filing%20Report.pdf
https://documentcentre.ey.com/api/Document/download?docId=28319&language=EN
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Effective Time on the Plan Implementation Date (after all required conditions have been satisfied

or waived and the contemplated transactions are ready to be implemented).

5. The Sanction Orders issued by this Court on March 6, 2025 do not expressly provide for
the release of the Cash Security Deposits. Rather, the Imperial and RBH Monitors have concluded
that any step related to the return of the Cash Security Deposits is subject to the stays of
proceedings in favour of Imperial and RBH that remain in force until the Effective Time (the “Stays

of Proceedings”).

6. Accordingly, the Imperial and RBH Monitors now move for Quebec Cash Security Deposit
Orders to partially lift the Stays of Proceedings solely to the extent required to allow the Imperial
and RBH Monitors, together with the support of ITCAN, RBH and the Quebec Class Action
Plaintiffs (the “QCAPs”), to commence applications in the Quebec Court of Appeal (the “Quebec
Applications”) to secure the release of the Cash Security Deposits for the purpose of depositing
those funds into the Imperial and RBH Global Settlement Trust Accounts in accordance with the

terms of the CCAA Plans.

PART Il - SUMMARY OF FACTS
A. The Cash Security Deposits, the CCAA Proceedings and the Stays
7. Shortly after the Quebec Judgment was issued, the QCAPs brought a motion before the
Quebec Court of Appeal seeking security to guarantee the payments of the Quebec Judgment

and of the appeal costs if the Quebec Judgment were to be upheld.*

8. On October 27, 2015, the Quebec Court of Appeal granted the QCAPs’ motion and

ordered ITCAN and RBH to make the Cash Security Deposits.® The Cash Security Deposits were

4 FTI Pre-Filing Report at para. 49; EY Pre-Filing Report at paras. 46-47.

5 Imperial Tobacco Canada Ltd. c. Conseil québécois sur le tabac et la santé, 2015 QCCA 1737 at
paras. 49, 57.



https://cfcanada.fticonsulting.com/imperialtobacco/docs/Imperial%20Tobacco%20Pre-Filing%20Report.pdf
https://documentcentre.ey.com/api/Document/download?docId=28319&language=EN
https://canlii.ca/t/gltdl
https://canlii.ca/t/gltdl#par49
https://canlii.ca/t/gltdl#par57
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paid into the Quebec Court of Appeal by ITCAN and RBH and remain subject to the October 27,

2015 Order of the Quebec Court of Appeal (the “Deposit Posting Order”).®

9. The Quebec Judgment was substantially upheld by the Quebec Court of Appeal on March

1,2019.7

10. Shortly thereafter, the Tobacco Companies each applied to this Court for Initial Orders. In
March 2019, the Court granted an Initial Order under the CCAA in respect of each Tobacco
Company.® The Imperial and RBH Initial Orders granted March 12, 2019 and March 22, 2019,
respectively, (i) granted the Stays of Proceedings; and (ii) appointed the Imperial and RBH
Monitors, among other things. Those Initial Orders were amended and restated from time to time,
with the operative version being the Second Amended and Restated Initial Orders, each dated

April 25, 2019.°

11. With respect to the Stays of Proceedings, paragraph 18 of the Imperial and RBH Second

Amended and Restated Initial Orders each provide in relevant part:

THIS COURT ORDERS that until and including April 11, 2019 [June 28, 2019
in the case of RBH], or such later date as this Court may order (the “Stay
Period”), no proceeding or enforcement process in any court or tribunal (each,
a “Proceeding’) ... shall be commenced ... affecting ... the funds deposited
by the Applicant[s] pursuant to the Deposit Posting Order, except with
leave of this Court."°

6 FTI Pre-Filing Report at para. 49; EY Pre-Filing Report at para. 20.

7 FTI Pre-Filing Report at para. 50; EY Pre-Filing Report at para. 46.

8 See Imperial Tobacco Initial Order dated March 12, 2019 at paras. 18, 30; RBH Initial Order dated
March 22, 2019 at paras. 18, 31. JTIM Initial Order dated March 8, 2019 at paras. 18, 32;

9 Imperial Tobacco Second Amended and Restated Initial Order dated April 25, 2019 (“Imperial

Second A&R Initial Order”); RBH Second Amended and Restated Initial Order dated April 25,
2019 (“RBH Second A&R Initial Order”).

10 Imperial Second A&R Initial Order at para. 18 (emphasis added); RBH Second A&R Initial Order at
para. 18 (emphasis added).



https://cfcanada.fticonsulting.com/imperialtobacco/docs/Imperial%20Tobacco%20Pre-Filing%20Report.pdf
https://documentcentre.ey.com/api/Document/download?docId=28319&language=EN
https://cfcanada.fticonsulting.com/imperialtobacco/docs/Imperial%20Tobacco%20Pre-Filing%20Report.pdf
https://documentcentre.ey.com/api/Document/download?docId=28319&language=EN
https://cfcanada.fticonsulting.com/imperialtobacco/docs/Imperial%20Tobacco%20-%20Initial%20Order%20dated%20March%2012%202019.pdf
https://documentcentre.ey.com/api/Document/download?docId=28281&language=EN
https://www.insolvencies.deloitte.ca/en-ca/Documents/ca_en_insolv_JTIM_InitialOrderdatedMarch8_2019_Issued_and_Entered_030819.pdf
https://cfcanada.fticonsulting.com/imperialtobacco/docs/Second%20Amended%20and%20Restated%20Initial%20Order%20as%20issued%20&%20entered(Imperial%20CCAA).pdf
https://documentcentre.ey.com/api/Document/download?docId=28286&language=EN
https://cfcanada.fticonsulting.com/imperialtobacco/docs/Second%20Amended%20and%20Restated%20Initial%20Order%20as%20issued%20&%20entered(Imperial%20CCAA).pdf
https://documentcentre.ey.com/api/Document/download?docId=28286&language=EN
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B. The CCAA Plans and the Sanction Orders
12. On March 6, 2025, this Court issued a Sanction Order in each CCAA Proceeding, among

other things:

(a) sanctioning the Amended CCAA Plans;

(b) authorizing and directing the Monitors to “take all steps and actions, and to do all

things, necessary or appropriate to implement the CCAA Plan’;

(c) authorizing and empowering the Monitors “to apply to any court ... for the

assistance in carrying out the terms” of the Sanction Order; and

(d) extending the Stay Period in each CCAA Proceeding until the Effective Time."’

13. The Effective Time is defined under the CCAA Plans as a time on the Plan Implementation
Date designated by the Court-Appointed Mediator and the Monitors after the Plan Implementation
Conditions and the conditions to other Definitive Documents have been satisfied or waived and
all transactions contemplated by the CCAA Plans, the Sanction Orders and the Definitive

Documents are ready to be implemented.'?

C. The CCAA Plans Require the Release of the Cash Security Deposits
14. The CCAA Plans achieve “a global settlement of all Tobacco Claims against [the] Tobacco
Companies”.” The CCAA Plans require the Tobacco Companies to pay an aggregate Global

Settlement Amount of $32.5 billion into three separate Global Settlement Trust Accounts over

" Imperial Tobacco Sanction Order dated March 6, 2025 (“Imperial Sanction Order”) at paras. 10,
15(a), 54, 64; RBH Sanction Order dated March 6, 2025 (“RBH Sanction Order”) at paras. 10,
15(a), 54, 64.

12 Imperial Tobacco Third Amended and Restated CCAA Plan of Compromise and Arrangement
dated February 27, 2025 (“Imperial CCAA Plan”) at p. 10; RBH Third Amended and Restated
CCAA Plan of Compromise and Arrangement dated February 27, 2025 (“RBH CCAA Plan”) at p.
11.

13 Imperial Tobacco Canada Limited, 2025 ONSC 1358 at para. 16.



https://cfcanada.fticonsulting.com/imperialtobacco/docs/CCAA%20Sanction%20Order%20-%20Imperial%20-%2006-MAR-2025.pdf
https://documentcentre.ey.com/api/Document/download?docId=41745&language=EN
https://cfcanada.fticonsulting.com/imperialtobacco/docs/Third%20A&R%20Amended%20Plan.pdf
https://documentcentre.ey.com/api/Document/download?docId=41610&language=EN
https://documentcentre.ey.com/api/Document/download?docId=41610&language=EN
https://canlii.ca/t/k9wkn
https://canlii.ca/t/k9wkn#par16
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multiple years.'* As part of the Global Settlement Amount, each Tobacco Company is required to
make an Upfront Contribution on or before the Plan Implementation Date that consists of each
Tobacco Company’s cash and cash equivalents plus the Cash Security Deposits, less the RBH

Retained Amount."

15. The CCAA Plans expressly require that the Cash Security Deposits be released from
suretyship and deposited into the Imperial and RBH Global Settlement Trust Accounts as part of
their respective Upfront Contributions prior to or at the Effective Time. This is a condition

precedent to the implementation of the CCAA Plans.

16. The relevant provisions of the CCAA Plans that address the Cash Security Deposits are

as follows:

(a) Section 5.4 provides that the Upfront Contributions shall equal the aggregate of
each Tobacco Company’s cash and cash equivalents generated from all sources
by each Tobacco Company as at the month end prior to the Plan Implementation
Date, including all amounts pledged by the Tobacco Companies to cash
collateralize any outstanding letters of credit, surety or bonding obligations to the
issuers thereof, plus the Cash Security Deposits, less the sum of $750 million

which shall be deducted from the aggregate amount and retained by RBH,;

(b) Section 7.3 provides that the Cash Security Deposits, which form part of the
Upfront Contributions, shall be released from suretyship prior to the Plan
Implementation Date and shall be deposited into the Global Settlement Trust

Account; and

14 Imperial CCAA Plan at ss. 5.1 to 5.3; RBH CCAA Plan at ss. 5.1 to 5.3.

15 Imperial CCAA Plan at s. 5.4; RBH CCAA Plan at s. 5.4. The Upfront Contributions are less $750
million that will be retained by RBH from the aggregate amount (the “RBH Retained Amount”).



https://cfcanada.fticonsulting.com/imperialtobacco/docs/Third%20A&R%20Amended%20Plan.pdf
https://documentcentre.ey.com/api/Document/download?docId=41610&language=EN
https://cfcanada.fticonsulting.com/imperialtobacco/docs/Third%20A&R%20Amended%20Plan.pdf
https://documentcentre.ey.com/api/Document/download?docId=41610&language=EN
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(c) Section 19.3(n) provides that the implementation of the CCAA Plans shall be
conditional upon the satisfaction, prior to or at the Effective Time, of the condition
precedent that ITCAN's and RBH’s Cash Security Deposits will have been

released from suretyship and deposited into the Global Settlement Trust Account.

17. A partial lift of the Stays of Proceedings is required to allow the Imperial and RBH Monitors,
with the support of ITCAN, RBH and the QCAPs, to commence the Quebec Applications in order
to comply with the terms of the CCAA Plans set out above. The Sanction Orders do not expressly
authorize the release of the Cash Security Deposits. Without a further Order of this Court, any
steps with respect to the Cash Security Deposits, including the Quebec Applications, are subject

to the Stays of Proceedings.

PART Il - STATEMENT OF ISSUES, LAW & ARGUMENT
18. The sole issue on these motions is whether this Court should grant the Quebec Cash
Security Deposit Orders to partially lift the Stays of Proceedings to allow the Imperial and RBH
Monitors, with the support of ITCAN, RBH and the QCAPs, to commence the Quebec Applications

in accordance with the terms of the CCAA Plans. The answer is “yes”.

A. The Court Should Exercise its Discretion to Partially Lift the Stays

(i) The Purpose of the Stay and the Test For Lifting One
19. The purpose of a stay of proceedings under s. 11.02 of the CCAA is to preserve “the status
quo to assist the company in its restructuring or arrangement” and to prevent “any particular
stakeholder from obtaining an advantage over the other stakeholders during the restructuring

process.”"®

16 CCAA, s. 11.02; Canwest Global Communications Corp., 2011 ONSC 2215 [Canwest] at para. 25;
see also Canadian Airlines Corp. (Re), 2000 CanLlIl 28202 (ABKB) at para. 19.



https://canlii.ca/t/7vdw#sec11.02
https://canlii.ca/t/fkxl7
https://canlii.ca/t/fkxl7#par25
https://canlii.ca/t/2bqqs
https://canlii.ca/t/2bqqs#par19
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20. The well-established principles that govern lifting a stay are as follows:

(@)  the lifting of a stay is discretionary’;

(b) there are no statutory guidelines contained in the CCAA';

(c) the party seeking to lift the stay faces a “very heavy onus”'?, as “the practical effect
of lifting a stay is to create a scenario where one stakeholder is placed in a better

position than other stakeholders”?’;

(d) there are no set circumstances where a stay will or will not be lifted?'; and

(e) relevant factors include the status of the CCAA proceedings, what impact the lifting
of the stay will have on the proceedings, as well as the balance of convenience,
the relative prejudice to parties, and where relevant, the merits of the proposed

action.??

21. The broad discretion under s. 11.02 is grounded in section 11, described by the Ontario
Court of Appeal as “the engine that drives this broad and flexible statutory scheme”?® and enables
the Court to “make any order that it considers appropriate in the circumstances”.?* As the

Supreme Court has explained, the “vast” power conferred by section 11 “is constrained only by

17 Canwest, supra at para. 27.

8 Canwest Global Communications Corp. (Re), 2009 CanLl1l 70508 (ONSC) [Canwest 2009], at para.
32; Canwest, supra at para. 27.

1 Canwest 2009 at para. 32; Canwest, supra at para. 27; Timminco Limited (Re), 2012 ONSC 2515
[Timminco] at para. 17.

20 Timminco, supra at para. 16.

21 Canwest 2009, supra at para. 32.

22 Canwest 2009, supra at para. 32; Canwest, 2011 ONSC 2215 at para. 27; Timminco, supra at para.
17.

23 Stelco Inc. (Bankruptcy), Re, 2005 CanLlIl 8671 (ONCA) at para. 36; Sproule v. Nortel Networks

Corporation, 2009 ONCA 833 at para. 33; Canwest, supra at para. 24.
24 CCAA, s. 11.



https://canlii.ca/t/fkxl7#par27
https://canlii.ca/t/2735n
https://canlii.ca/t/2735n#par32
https://canlii.ca/t/fkxl7#par27
https://canlii.ca/t/2735n#par32
https://canlii.ca/t/fkxl7#par27
https://canlii.ca/t/fr5qd
https://canlii.ca/t/fr5qd#par17
https://canlii.ca/t/fr5qd#par16
https://canlii.ca/t/2735n#par32
https://canlii.ca/t/2735n#par32
https://canlii.ca/t/fkxl7
https://canlii.ca/t/fkxl7#par27
https://canlii.ca/t/fr5qd#par17
https://canlii.ca/t/1k1rp
https://canlii.ca/t/1k1rp#par36
https://canlii.ca/t/26t3z
https://canlii.ca/t/26t3z#par33
https://canlii.ca/t/fkxl7#par24
https://canlii.ca/t/7vdw#sec11
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restrictions set out in the CCAA itself, and the requirement that the order made be ‘appropriate in
the circumstances’.”? The appropriateness of a section 11 order is also assessed in relation to

its grounding in the well-established remedial objectives of the CCAA.

(ii) The Imperial and RBH Monitors Meet the Test for Lifting the Stays
22. The Imperial and RBH Monitors move pursuant to sections 15(a) and 64 of the Imperial
and RBH Sanction Orders for the Quebec Cash Security Deposit Orders on the basis that the

Orders sought are necessary to implement the terms of the CCAA Plans and the Sanction Order.

23. Having regard to the unique purpose of the proposed partial lift of the Stays—to secure
funds for the Global Settlement Amount in furtherance of the CCAA Plans—the Imperial and RBH
Monitors meet their onus to establish that this Court should exercise its discretion to grant the

Quebec Cash Security Deposit Orders.

24, The proposed partial lift of the Stays of Proceedings will not disturb the status quo, will
allow ITCAN and RBH to comply with the terms of the CCAA Plans, will facilitate the restructuring

of Tobacco Companies and will advance the objectives of the CCAA.

25. The Quebec Applications are necessary to ensure the Cash Security Deposits form part
of the Imperial and RBH Upfront Contributions and are deposited into their respective Global
Settlement Trust Accounts at or prior to the Effective Time in accordance with sections 5.4, 7.3

and 19.3(n) of the CCAA Plans set out above.

26. The practical effect of the proposed partial lift of the Stays of Proceedings will not place
any stakeholder in a better position than the other stakeholders. Far from prejudicing any party,

the proposed partial lift of the Stays of Proceedings will enable Imperial and RBH to make their

25 Canada v. Canada North Group Inc., 2021 SCC 30 at para. 21, per Cété J., for the plurality; 9354-
9186 Quebec inc. v. Callidus Capital Corp., 2020 SCC 10 at para. 57.


https://www.canlii.org/en/on/onsc/doc/2022/2022onsc653/2022onsc653.html?resultId=f7ec8671943245a3b42e41fb95ca5367&searchId=2024-11-28T14:30:17:976/4c5759527097486b96d94841d7a13f7f
https://canlii.ca/t/jh6m8#par21
https://canlii.ca/t/j7c04
https://canlii.ca/t/j7c04#par67
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Upfront Contributions for the benefit of the Claimants, the Tobacco Companies and all other
stakeholders. The Applicants and QCAPs consent to these motions and the Quebec Applications.
Consequently, the Imperial and RBH Monitors do not expect any party will oppose these motions

or the Quebec Applications.?

27. For the foregoing reasons, the balance of convenience, the interests of justice and the
merits of the Quebec Application favour granting the Quebec Cash Security Deposit Orders. The
Imperial and RBH Monitors consider the Quebec Cash Security Deposit Orders appropriate in the

circumstances and ask that they be granted by this Court.

PART IV - ORDERS REQUESTED
28. For the above reasons, the Imperial and RBH Monitors respectfully request that this Court
grant the Orders sought in the Imperial and RBH CCAA Proceedings, in the forms attached at

Tabs 2 and 3 to the Joint Motion Record of the Imperial and RBH Monitors dated June 11, 2025.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 11" day of June, 2025.

S A =

DAVIES WARD PHILLIPS & VINEBERG LLP CASSELS BROCK & BLACKWELL LLP

155 Wellington Street West 40 Temperance Street — Suite 3200

Toronto ON M5V 3J7 Toronto, ON, M5H 0B4

Natasha MacParland (LSO# 42383G) Shayne Kukulowicz (LSO# 30729S)

Email: nmacparland@dwpv.com Email: skukulowicz@cassels.com

Chanakya A. Sethi (LSO# 63492T) Monique Sassi (LSO# 63638L)

Email: csethi@dwpv.com Email: msassi@cassels.com

Lawyers for the Imperial Monitor Lawyers for the RBH Monitor

26 Twenty-Ninth Report of the Imperial Monitor dated June 11, 2025, para. 17; Twenty-Seventh Report

of the RBH Monitor dated June 11, 2025, para. 17.
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SCHEDULE “B”
TEXT OF STATUTES, REGULATIONS & BY-LAWS

Companies’ Creditors Arrangement Act (R.S.C., 1985, c. C-36)

General power of court

11 Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and Restructuring
Act, if an application is made under this Act in respect of a debtor company, the court, on the
application of any person interested in the matter, may, subject to the restrictions set out in this
Act, on notice to any other person or without notice as it may see fit, make any order that it
considers appropriate in the circumstances.

Stays, etc. — initial application
11.02 (1) A court may, on an initial application in respect of a debtor company, make an order on
any terms that it may impose, effective for the period that the court considers necessary, which
period may not be more than 10 days,
(a) staying, until otherwise ordered by the court, all proceedings taken or that might be
taken in respect of the company under the Bankruptcy and Insolvency Act or the Winding-
up and Restructuring Act;
(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit
or proceeding against the company; and
(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit
or proceeding against the company.

Stays, etc. — other than initial application

(2) A court may, on an application in respect of a debtor company other than an initial application,

make an order, on any terms that it may impose,
(a) staying, until otherwise ordered by the court, for any period that the court considers
necessary, all proceedings taken or that might be taken in respect of the company under
an Act referred to in paragraph (1)(a);
(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit
or proceeding against the company; and
(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit
or proceeding against the company.

Burden of proof on application

(3) The court shall not make the order unless
(a) the applicant satisfies the court that circumstances exist that make the order
appropriate; and
(b) in the case of an order under subsection (2), the applicant also satisfies the court that
the applicant has acted, and is acting, in good faith and with due diligence.

Restriction

(4) Orders doing anything referred to in subsection (1) or (2) may only be made under this section.


https://canlii.ca/t/56fc5
https://laws-lois.justice.gc.ca/eng/acts/B-3
https://laws-lois.justice.gc.ca/eng/acts/W-11
https://laws-lois.justice.gc.ca/eng/acts/W-11
https://laws-lois.justice.gc.ca/eng/acts/B-3
https://laws-lois.justice.gc.ca/eng/acts/W-11
https://laws-lois.justice.gc.ca/eng/acts/W-11
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